Appointment of Counsel [From Benchbook 1.02.C] 
C.	If the defendant does not want counsel:
The accused has a constitutional right to self-representation. Waiver of counsel must, however, be knowing and voluntary. This means that you must make clear on the record that the defendant is fully aware of the hazards and disadvantages of self-representation.[footnoteRef:1] The waiver should also be clear and unequivocal.[footnoteRef:2] [1:  Faretta v. California, 422 U.S. 806, 835 (1975) (defendant “should be made aware of the dangers and disadvantages of self-representation, so that the record will establish that ‘he knows what he is doing and his choice is made with eyes open.’”) (citation omitted). See also Brady v. United States, 397 U.S. 742, 748 (1970) (“Waivers of constitutional rights not only must be voluntary but must be knowing, intelligent acts done with sufficient awareness of the relevant circumstances and likely consequences.”).]  [2:  See Brewer v. Williams, 430 U.S. 387, 404 (1977) (“courts indulge in every reasonable presumption against waiver” of the right to counsel).] 

	If the defendant states that they wish to proceed pro se, you should ask questions similar to the following:
Have you ever studied law?
Have you ever represented yourself in a criminal action?
Do you understand that you are charged with these crimes: [state the crimes with which the defendant is charged]?
Do you understand that if you are found guilty of the crime charged in Count I, the court must impose a special assessment of $100 and could sentence you to as many as ___ years in prison, impose a term of supervised release that follows imprisonment, fine you as much as $_______, and direct you to pay restitution? [The assessment is $25 for a Class A misdemeanor, $10 for a Class B, $5 for a Class C or infraction.]
[Ask the defendant a similar question for each crime charged in the indictment or information.]
Do you understand that if you are found guilty of more than one of these crimes, this court can order that the sentences be served consecutively, that is, one after another?
Do you understand that there are advisory Sentencing Guidelines that may have an effect on your sentence if you are found guilty?
Do you understand that if you represent yourself, you are on your own? I cannot tell you or even advise you how you should try your case.
Are you familiar with the Federal Rules of Evidence?
Do you understand that the rules of evidence govern what evidence may or may not be introduced at trial, that in representing yourself, you must abide by those very technical rules, and that they will not be relaxed for your benefit?
Are you familiar with the Federal Rules of Criminal Procedure?
Do you understand that those rules govern the way a criminal action is tried in federal court, that you are bound by those rules, and that they will not be relaxed for your benefit?
Do you understand that the Bail Reform Act of 1984 governs whether you will be released from custody today or will be detained until your trial—or until sentencing if you plead guilty—and that in representing yourself, you must abide by the technicalities of that statute, which will not be relaxed for your benefit? And that I cannot advise you on how to proceed under that statute?	
[Then say to the defendant something to this effect:]
I must advise you that in my opinion, a trained lawyer would defend you far better than you could defend yourself. I think it is unwise of you to try to represent yourself. You are not familiar with the law. You are not familiar with court procedure. You are not familiar with the rules of evidence. I strongly urge you not to try to represent yourself.
An attorney, on the other hand, knows the law of pretrial release and detention, how to prepare a case for trial, the rules of evidence and procedure, how to select a jury, how to present the case to a judge and jury, how to examine witnesses and object to testimony or evidence, and how to protect your rights.
Therefore, I strongly urge you to accept appointed counsel and not to try to represent yourself.
Now, in light of the penalty that you might suffer if you are found guilty, and in light of all of the difficulties of representing yourself, do you still desire to represent yourself and to give up your right to be represented by a lawyer?
Is your decision entirely voluntary?
[If the answers to the two preceding questions are yes, and the defendant’s mental competency is not in question,[footnoteRef:3] say something to the following effect:] [3:  The court has the discretion, but is not required, “to insist upon representation by counsel for those competent enough to stand trial . . . but who still suffer from severe mental illness to the point where they are not competent to conduct trial proceedings by themselves.” Indiana v. Edwards, 554 U.S. 164, 177–78 (2008) (“the Constitution permits judges to take realistic account of the particular defendant’s mental capacities by asking whether a defendant who seeks to conduct his own defense at trial is mentally competent to do so”).] 

I find that the defendant has knowingly and voluntarily waived the right to counsel. I will therefore permit the defendant to [represent themselves] [proceed pro se].
	The Guide to Judiciary Policy states that: “A waiver of assigned counsel by a defendant should be in writing. If the defendant refuses to sign the waiver, the court or U.S. magistrate judge should certify thereto. No standard form has been prescribed for this purpose.”[footnoteRef:4] [4:  See Guide to Judiciary Policy, supra note 2, at § 220.50.] 

	It is probably advisable to appoint standby counsel, who can assist the defendant or can replace the defendant if the court determines during trial that the defendant can no longer be permitted to proceed pro se.[footnoteRef:5] [5:  See McKaskle v. Wiggins, 465 U.S. 168, 184 (1984):
A defendant’s Sixth Amendment rights are not violated when a trial judge appoints standby counsel—even over the defendant’s objection—to relieve the judge of the need to explain and enforce basic rules of courtroom protocol or to assist the defendant in overcoming routine obstacles that stand in the way of the defendant’s achievement of his own clearly indicated goals.
See also Manual on Recurring Problems in Criminal Trials 5–6 (Tucker Carrington & Kris Markarian eds., 6th ed. 2010) (discussion of appointment of standby counsel). ] 

